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where the de-hut thishasLegislature otherwise provided,
iscision aonly ofintended to to the mode bringingapply

case before this Court for decision.
muchSo of the as relatesof the CourtCircuitjudgment

to the lands hewill re-assessed the errorto inplaintiffs
versed.

reversed.Judgment

HuguninRobert R.error,et v. Charlesal., inplaintiffs
Starkweather, in error.defendant

Error to Cook Court.County

lands,purchasedH. and K. of and to C.C. certain executed their individual notes
mortgages to payment thereof, day,and secure the the the notesand on same

up and ingiven agreement writing them,were an hyentered into wherein H.
stipulated pay thethey uponand K. that would certainamount of said notes

to forgiven C., part,notes of C. 0. and others the on;same lands and his
that, upon malting suchagreed payments, appliedtheir the should besame

discharge respective subsequentlyand be a of theirupon, mortgages. C.
mortgagesthe themassigned agreement M.,the and to assignedwho further
foreclose, made, topayments beingThe latter filed a bill toto S. the not

demurrer, pro confesso,a overruled,which there was which was a decreeand
the the&c., Held,: that it was evident thatpartiesentered intention of the
subsistingstill remain as paymentsecurities for the of themortgages should

todebt; give anythe intention to better secu-that was not 0. and othersit
to their ownrity, simply provide havingbut for convenience liabilitiesin C’s

prescribedin the in the agreement.mannerdischarged
towas made to a Master compute uponWhere a reference the amount due cer-

notes, reporthe to objectionsand made his the no wereCourt,tain when
confirmation, confirmed,and it was objectionsmade to its butaccordingly

Court,in the itSupreme they inquired.made was held that could not bewere
tribunal.by the latterinto

•Chancery aBill in to foreclose &c., filed bymortgage,
in error the error,the defendant in in theagainst plaintiffs
Court, and heardCountyCook before the Hon. T.Hugh

the.at October Term, 1848. defendant,The HuDickey,
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overruled,wasdemurrerand thebill,thetodemurredgunin,
comthepaythe defendantthata decree confesso,and pro

Master,theby$2475-89, &c„, reportedthe sum ofplainant
sold,bepremisesthethereof, that mortgagedand in default

&c.
thein Opinionfactsmaterial appearsof theA statement

Court.of the

in error.for theE> W. Tracy, plaintiffs
was giventhe mortgagethe which1. The notegiving up

into payanitsecure, lieu of agreementand into taking
canceltotimes, operatedand differentdifferent manner at

otherwise, and: the supposedthe And if partiesmortgage
as secu-forceincontinuethat the wouldsupposed mortgage

alaw whichofa mistakethe it wasto newrity agreement,
Court of will not mend.Equity

anbill was assignmentin the2. The set forthagreement
and McGregor, (hisCase and Taylor,of a debt toby Ogden,

secure theto per-If thecreditors.) mortgage operated
asbe consideredit mustof this thenformance agreement,

debttheto andand McGregor,assigned Ogden Taylor
incident, and thethe theand thebeing principal mortgage

theasof it thethe debt with mortgageassignment carrying
andit,incident to isand the in Ogdenequityconsequently

and theand areTaylor complain-they properMcGregor,
ants.' 5 202.Cowen,Jackson v. Blodgett,

3. The could not beitself anagreement being assignment
Case of ac-so as to hisby anyassigned assignee rightgive

tion.
4. If the is theforce,has it to secure pay-anymortgage

ment of the note billin the and thementioned agreement,
does not state that those notes are unpaid.

5. Unless the or his has thecomplainant paidassignor
notes mentioned in the he cannot combine theagreement,

in himself.equities
6. The decree beshould for the of theamount notes

mentioned in the if for any-agreement remaining unpaid,
thing.
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J. Ii. Collins-,for the defendant in error.
I. The surrender of the note anwas not extinguishment

of the mortgage.
1. It was not so aintended between the but newparties,

was made which toarrangement by payHugunin agreed
the same debt to & instead ofOgden, Taylor McGregor,
Case.

2. The new was in thesubstituted ofagreement place
note,the and the new theexpresslyagreement recognizes-

as a debt,valid and forsubsisting themortgage provides
it,of in :these words “Now, therefore, I, Robertpayment

do with said Case to the saidherebyHugunin, agree1 pay
$1,330-83 secured said oneby my bymortgage, paying
third of said &c.notes,”part

II. The defendant in error awas entitled to decree for
the thesale of on the a lien forof thepremises ground pur-
chase money.

The inset forth the bill shows that the debtagreement
for thewhich decree of foreclosure was was thegranted
consideration to be to Caseby foragreed paid Hugunin

describedthe land in the It recites: “Andmortgage.
the said Case on the 13thwhereas Calvin ofday July,

one1836, third ofconveyed undivided said lot of landpart
and theto Robert on same he alsoHugunin, day conveyed

third of lotundivided said of land to-Walterone Kimball, in
of whichconsideration conveyances, exe-they respectively

saidcuted to the Case as thesecurity purchase money,for
$1,330-83.”on saidtheir individual land formortgages

ofrule law in relation to real estate isThe that the
has, withoutvendor for thatany express agreement pur-

the aftera on evenconveyed,lien premises possessionpose,
. to the for theis deliveredthereof purchaser, purchase money,

ataken distincthe has not and se-independentprovided
therefor, and the land has not a bonabypassedcurity fide

;82 3a 6 Wend. Vend. 124, 18,sale to third person. Sug. §§
22.20,

therefore,whole, clear,the it seems that tak-Upon quite
aa or note for or ofbond the money,purchase anying part
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theonlienit, vendor’swill not the equitabledischarge
127,estate. Ibid. 30.§

landofmoneyaThe of bond for the purchaseassignee
& Harr.1 Barb.a lien on the if the had.land,has assignor

188, Littell,4 289.22;Dig. §
in a CourtsuemayThe of a bond notassignee negotiable

forwasof that theshowbutmustalways assignmentEquity,
1 83.196,value. Barb. & Harr. Dig. §

The of the Court was bydeliveredOpinion
1836, executedCaton, J. on 13ththe of July,Hugunin,

ofhis and theCase,note to to secure paymentmortgage
bythe sum the sameof and on$1330-83, day,afterwards

the and inupof the the note wasagreement parties, given
Case,lieu withthereof, entered into anHugunin agreement

to andthe same amount of to Taylorpay money Ogden,
:as followsMcGregor,

Alex-“Whereas B. andWilliam William TaylorOgden,
andCookander of countythe town ofMcGregor Chicago,

to1836,onState of Illinois the first of conveyedday July
of the southig0Calvin Case 15 acres of land partbeing

twen-numberedof sectionof thefraction north west quarter
ofeastnorth,nine fourteenty thirty rangeeight, township

district, asland bythe third meridian inprincipal Chicago
Andreference to said more whereasfullydeed will appear.

of thethe said Calvin Case as of the considerationsecurity
said three individual notes toexecuted hisconveyance

$294-53,forWilliam William B. eachandTaylor Ogden
date in-two,due three and four after witheach note years

cent, Also,at seven hisannually.terest threeper payable
$499-06of to Alexandernotes eachindividual McGregor,

all of the abovedue the same time of those toat Taylor,
ofBank Illinois inat the Branch of the Statenotes payable

to his two indorsedAlso, McGregor,Chicago. (Case’s)
and$261-25due date fornotes, the one months aftereight
anddue months after datethe for twelve$267-14other

Banktheand at the of StateBranchboth payablenegotiable
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in inIllinois also to William his in-Taylor twoChicago;
dorsed notes, $130-36,the one for due aftermonthseight
date and the other for $133-57 due twelve months after
date also to William notes,B. his two indorsed theOgden5
one for $130-36 due date,months after and the othereight
for $133-57 due twelve after thedate,months notes bothto

and andTaylor at the ofBranchOgden negotiable payable
the Bank ofState Illinois in and whereas the saidChicago;
Calvin Case on the 13th of 1836 one un-day July conveyed
divided third of said lot of toland Robert and onHugunin,
the same he alsoday one undivided third of said lotconveyed

Kimball,landof to Walter in of which con-consideration
executed to theveyances, they said Case asrespectively

thefor their individualsecurity purchase money mortgages
on the said land for $1330-83.

Wow, therefore, I Robert do withHugunin hereby agree
the Case thesaid to said $1330*-83 saidpay secured by my

one thirdby of the said notesmortgage paying part bygiven
the assaid Case aforesaid, due, I,when and theshall fallthey

Walter Kimballsaid do with the Case tohereby saidagree
the said $1330-83 secured saidby my by-pay mortgage

one third of the said said Casepartpaying bygivenfcnotes
as aforesaid when shall fall due, and the saidthey Case hereby

thewith said Kimball and theirthatagrees Hugunin, upon
such as aforesaid, the shallmaking payment same apply

be aand of theirupon, discharge respective mortgages.
In witness whereof the said have sub-hereuntoparties

names,scribed their this 13th ofday 1836.July,
Case,C.(Signed)

Rob’t. Hugunin.
Walter Kimball.”

Case this1839,In and theassigned agreement mortgage
and in 1846 he com-theto both toMcGregor, assigned

bill further the ofThe shows that about sumplainant.
sum the of$1330-83, the mentioned in conditionprincipal

interest thereon at the of sevenwith ratethe permortgage,
1836,the 13th stillannum from ofdaycentum July,per
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of theaand asks foreclosureremains due and unpaid,
wasbill, whichwas filed theA demurrer tomortgage.

tobilldecree, theCourt,overruled the and a orderingby
theconfessed, made tobe taken as and aentered, reference

the theMaster to amount due upon mortgage.compute
aandthe in the decreeconfirmation ofUpon coming report,

sold,thewas entered to be &c.ordering premises
It on the thatdefendant,is insisted of the Hugunin,part

ofsame sumthe note which was for theby giving givenup
executed,to thesecure which the wasmoney mortgage

canceled, and alonewas the must rely uponmortgage party
the lieuwhich was executed in of thespecial agreement,
note. This be so isunless it manifest that themay parties
intended that the remain ashould still subsistingmortgage

for the of examinethe debt. When wesecurity payment
this with a intent theview to ascertain the ofagreement

no doubt can be left on that Theparties, subject. agree-
ment recites certain notes which Case owed to Taylor,Ogden,
and and the execution of the securi-asMcGregor, mortgage

for thety sum, and then “I, Robertspecified proceeds:
do with the to thesaid Case saidHugunin, hereby agree pay

$1,330'83, secured saidby my one-bymortgage, paying
third of the said notes the said Case aspart by afore-given
said when shall fall due.” Case,Andthey on his part,

that such made,when shallagrees payments, apply upon,
in of,and be said It wasdischarge certainlymortgage.

thefor theirbycompetent parties, toagreement, change
mode,the or terms of orparticular evenpayment, amount,

theand still retain as for the summortgage security due, if
Such anthey was notthought proper. immoral,agreement

and it violated no law; and it would be hard to assign any
reason ofwhy parties capable not entercontracting might
into such an If have notagreement. they made such an

then a mistakenagreement, certainly on theirsupposition
that had made such an onepart they can avail nothing.

is,The what is the fair construction andquestion effectlegal
thisof Thatagreement? thedepends intent ofupon the

vol. v. 32
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asparties, in the isTheexpressed agreement. mortgage
of as still aas valid for thespoken securitysubsisting pay-

ment of $1,330-83,the made,and that accordingpayments
to the of the shouldstipulations apply upon,agreement,
and be in holdof, the Should wedischarge mortgage.
that this thatwas intended be canceled verytomortgage by

I am a weat loss to whatagreement, know meaning
should attach to ofthese The intent theexpressions.

that the aparties should continue subsistingmortgage
is sosecurity tenor of themanifest from the whole agree-

ment, Ifthat it neither or construction.requires argument
such was inthe as theintention of the manifestedparties,

then that theiriswriting, agreement.
said,it is did notifthat thisAgain extinguishagreement

the it toas an ofthen itmortgage, assignmentoperated
the intentwas notBut thisandOgden, Taylor, McGregor.

of the It wasthenor the effect ofparties agreement.legal
not their better secu-creditors anyintention Case’sto give

convenience,their ownbut it was to forrity, simply provide
Case, bethat todue to ap-should the moneyHugunin pay

toon His failure Ogdenthose paynotes.plied outstanding
actionofthem noand as he rightothers had agreed, gave

did thenor pay-either the or theupon mortgage,agreement
their maturity extinguishof afterment .those notes Caseby

thosetoan incidentnotthe The wasmortgage. mortgage
the moneyto secureit wasnotes, them,nor butto secure
authorizedthecondition,in whilementioned its agreement
on accountotherthe to partiesto the amountpaymortgagor

mak-byhisof Case. If has agreementHugunin performed
he havethen shouldthe heas has stipulated,ing payments

thatset performedthat as a notdefence; but havingup
theand partythe is still subsisting,agreement, mortgage

has a to have it foreclosed.right
islittle, notmuch or toois tooWhether the decree for

thetoto a Master computebefore us. It was referred
nowhich exceptionshis toamount due. He made report,

Court,theconfirmed bywere taken. It andwas ratified
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tois necessaryinto. Itcannot be hardlyand now inquired
toanto take exceptionthat this is not thesay proper place

onlyIndeed,a thethe of Master for the first time.report
wasthebefore us is whether demurrer properlyquestion

oroverruled not.
of thedecreerecord,We in thefind no error the and

isCourt affirmed with costs.County
Decree affirmed.

James v. William BissettMcKay, al.,appellant, et
appellees.

iAppeal Lake..from

ChanceryIn ina bill to hismistake,'correct an basedalleged complainantthe
to relief groundclaim on the purchaser.of actual notice a subsequentto

• positivelyThe answer notice,denied such proofand there no sus-was to
allegation.tain the complainantThe then insisted that he pur-was not a

chaser afor valuable consideration, therefore,that,and proof of actual notice
unnecessary.was There no allegationwas to HeU,this ineffect the bill:
the complainant,that if he relyhad intended point,to on this haveshould

distinctly so stated chargedand in the bill.
recover,complainant must all,A if at byon the case made his bill. He cannot

bill,state one case in his and make out a different one proof.in The alle-
proofsandgations correspond;must the latter must support, and not be

inconsistent with the former. Although a good maycase appear in the evi-
dence, yet if it be variant bill,from that thestated in the bill bewill dismiss-

righted. The defendant has the to answer and contest the case on which
complainantthe relief, requiredclaims and he is not to explain or controvert

what is not there stated as the foundation of the claim.

Chancery,Bill in in the Lake Circuit Court, filed by
the theappellant against appellees.

The bill that the on or about the 13thalleged complainant
1842,ofday became bound with Hunt,September, Burleigh

as his unto Jesse H.surety, Foster in the sum $800,ofpenal
on the condition to wit: “The condition theoffollowing,
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